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OFFENCES AGAINST THE STATE: 

UNRAVELLING OFFENSES AND THEIR 

IMPLICATIONS 
 

AUTHORED BY - DHRUV PAMECHA 

 

 

Introduction: 

State has always enacted laws to safeguard their interests and to protect them from long time. In 

this article we will study we will take a look at these laws. As from the beginning of the society 

quarrels and wars are the part of the society and to protect the state itself from them the state 

enacted these laws. For this chapter there is a general presumption that every person is the subject 

of the state and it is mandatory for him to abide by its sovereignty. And they are categorised under 

four categories they are Waging war, Assault on High Officials, Escape of State Prisoner, and 

Sedition.  

 

Waging war: 

Waging war means start or carry on war section 121, 121A, 122, 123 cover waging war. 

 

Waging war against the government of India: 

It is given under section 121 of The India Penal Code Waging, or attempting to wage war, or 

abetting waging of war, against the Government of India.—Whoever wages war against the 2 

[Government of India], or attempts to wage such war, or abets the waging of such war, shall be 

punished with death, or 3 [imprisonment for life] 4 [and shall also be liable to fine].1 This section 

states that if anyone wages the war against the government, attempt or abet to wage war shall be 

punished with death, imprisonment, and may be fine. As every state has right to preserve itself 

from unnecessary conflicts, or wars. For giving the punishment any one condition should be 

fulfilled either accused must wage war, or he should attempt to wage war, or should abet the 

waging of such war, and it is also necessary that the war should be against the government. It is a 

very unique feature of this section that even if the offence is committed or not the person will get 

the punishment. For example if A even joins a violent action against the government of India then 

                                                      
1 The India Penal Code, 1860 ( Bare Act) 
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it is the offence of waging war against the government. In the section the term whoever implies 

that this section will apply on every person who will commit the act no matter he is citizen of the 

country, resident of the country, or foreigner. As the citizen have the duty to maintain law and 

order in the state and the foreigner are permitted to reside within the territory so they have the 

duty to not indulge in activities which are waging war against the government. Waging war has 

three different stages abetment, attempt and the actual war and the thing is that all the three 

offences have the same punishment. Even the abetment which is not successful and the abetment 

which is successful are considered same under this section as this crime is treated as the highest 

offence against the state. It is also a point that if someone has succeeded waging war against the 

government then he is completely out of danger and no one can punish him after he has defeated 

the state. That’s why abetment, attempt is also punishable offence. In the case Nazir Khan v state 

of Delhi it was stated that The expression 'waging war' means waging war in the manner usual in 

war.2 It means that the person can be punished only if his offence is like an offence of a foreign 

enemy trying to defeat the state. In Hasrat Mohani v Emperor the court said “The waging of war 

is the attempt to accomplish by violence any purpose of a public nature3.” And the case Kunhi 

Kadir v Emperor it was held that A deliberate and organised attack upon the government forces 

and government offices amounts to a waging of war.4 

 

But Intention is also plays a very important role to prove that the offence is waging war against 

the government or not. Even if the accused posses enough ammunitions and arms but they have 

no intention then it will not be considered as a offence of waging war against the government, the 

prosecution have to prove that the culprits are possessing ammunitions for waging war against the 

state and to overthrow the state. A pledge to overthrow capitalism and private ownership and to 

work for the establishment of a socialist state does not amount to waging war against the state, 

because every person is entitled to propagate the political faith of his choice5.and this also 

important to understand that only making speeches threatening to wage a war against a state not 

amounts to abetting war it will be considered as sedition, just inflaming feeling of hatred against 

the government will not amount to it. 

 

                                                      
2 Nazir Khan v State of DelhiAIR 2003 SC 4427, (2003) 8 SCC 461, (2003) Cr LJ 5021(SC) . 
3 Hasrat Mohani v Emperor (1922) 24 Bom LR 885 
4 Kunhi Kadir v Emperor AIR 1922 Mad 126 
5 Umayyathantagatatu Puthen Veetil Kuzhi Kadir v Emperor (1922) 42 Mad LJ 108, Vasu Nair v State of Travancore 
and Co-chin AIR 1955 Tra &Coch 33, (1955) Cr LJ 414(TC) . A similar view is expressed by the Supreme Court in 
Nazir Khan v State of Delhi AIR 2003 SC 4427, (2003) 8 SCC 461, (2003) Cr LJ 5021(SC), para 38 
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Conspiracy to wage war: 

Section 121A talks about conspiracy to wage war [121A. Conspiracy to commit offences 

punishable by section 121.—Whoever within or without  [India] conspires to commit any of the 

offences punishable by section 121, *** or conspires to overawe, by means of criminal force or 

the show of criminal force, [the Central Government or any [State] Government ***], shall be 

punished with [imprisonment for life], or with imprisonment of either description which may 

extend to ten years, [and shall also be liable to fine].6 If any person conspired to commit any 

offence which is mentioned in section 121 of The India Penal Code, shall be punished with 

imprisonment for life, imprisonment of maximum 10 years, and may also be liable for fine. Thus 

to be liable under this act it is not necessary that any act or illegal omission has to take place in 

pursuance thereof only conspiracy is enough. This section deals with two kinds of conspiracies, 

conspiracy to wage war against the government of India and conspiracy to overawe, by means of 

criminal force or the show of criminal force. 7 this section also deals with conspiracies with the 

political object of overthrowing the existing government. The conspiracy is completed when two 

or more person agrees to do or to be done and illegal act or a legal act by illegal means and the 

further action is not required to make a person liable under this offence. 

 

Preparation to wage war: 

Section 122 of the India Penal Code states that “Collecting arms, etc., with intention of waging 

war against the Government of India.— Whoever collects men, arms or ammunition or otherwise 

prepares to wage war with the intention of either waging or being prepared to wage war against 

the 2 [Government of India], shall be punished with Subs. by Act 26 of 1955, s. 117 and the Sch., 

for “transportation” (w.e.f. 1-1-1956). Subs. by the A. O. 1950, for “Queen”. Subs. by 26 of 1955, 

s. 117 and the Sch., for “transportation for life” (w.e.f. 1-1-1956). Subs. by Act 16 of 1921, s. 2, 

for “and shall forfeit all his property”. Subs. by Act 36 of 1957, s. 3 and the Second Sch., for 

“Illustrations” . The brackets and letter “(a)” omitted by s. 3 and the Second Sch., ibid. Illustration 

(b) omitted, by the A. O. 1950. Ins. by Act 27 of 1870, s. 4.The words “British India” have 

successively been subs. by the A. O. 1948, the A. O. 1950 and Act 3 of 1951, s. 3 and the Sch., to 

read as above. The words “or to deprive the Queen of the sovereignty of the Provinces or of any 

part thereof” omitted by the A. O. 1950. Subs. by the A. O. 1937, for “the G. of I, or any l. G”. 

Subs. by the A. O. 1950, for “Provincial”.  The words “or the Government of Burma” omitted by 

the A. O. 1948. Subs. by Act 26 of 1955, s. 117 and the Sch., for “transportation for life or any 

                                                      
6 Section 121, The India Penal Code 1860(Bare act) 
7 -, Srishti John, et al. “Waging War.” Law Times Journal, 19 Sept. 2020, https://lawtimesjournal.in/waging-war/. 
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shorter term” (w.e.f. 1-1-1956). Ins. by Act 16 of 1921, s. 3. 36 1 [imprisonment for life] or 

imprisonment of either description for a term not exceeding ten years, 2 [and shall also be liable 

to fine].”8according to this section mere preparing to commit the offence of waging war against 

the government is an offence and is punishable either imprisonment of life or either imprisonment 

of up to 10 years or fine. This section is made because of the gravity of offence waging a war 

against the state is very heinous crime and the state cannot wait for the attempt so that’s why even 

the preparation is punishable. But it should also be kept in mind that the intention should also be 

considered mere collecting arms and ammunitions will not amount to preparation of waging war 

if there is no intention of such, and the accused must participate in such activity, and the activity 

must be against the government of India. 

 

Concealment of Design to Wage War: 

Section 123 Of The India Penal Code states that “Concealing with intent to facilitate design to 

wage war.—Whoever by any act, or by any illegal omission, conceals the existence of a design to 

wage war against the 3 [Government of India], intending by such concealment to facilitate, or 

knowing it to be likely that such concealment will facilitate, the waging of such war, shall be 

punished with imprisonment of either description for a term which may extend to ten years, and 

shall also be liable to fine.9”  According to this section if anyone hides the plan of any wage war 

against the state, by any act o any illegal omission. But it is necessary that there is a plan to wage 

a war against the state, accused must have the knowledge of such a plan, he had concealed that 

fact, his intention should also be considered if all this conditions are fulfilled then the person is 

liable for either the imprisonment of up to 10 years or fine. And the basis of this section is based 

on section 39 clause 1 of the code of criminal procedure, 1973.states that there is duty for every 

person to report any activity mentioned in this section to any public authority. 

 

Waging War against Power: 

War against Asiatic Power 

Section 125 of the Indian Penal Code states that Waging war against any Asiatic Power in alliance 

with the Government of India.— Whoever wages war against the Government of any Asiatic 

Power in alliance or at peace with the [Government of India] or attempts to wage such war, or 

abets the waging of such war, shall be punished with [imprisonment for life], to which fine may 

be added, or with imprisonment of either description for a term which may extend to seven years, 

                                                      
8 Section 122, The India Penal Code,1860 (Bare Act) 
9 Section 123, The Indian Penal Code, 1860 ( Bare Act) 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|Aug 2023 
ISSN: 2582-6433 

 

 

 

Page | 9  
 

 

 

 

to which fine may be added, or with fine.10 This section was made to protect the friendly relation 

with the Asiatic powers. This section was made to praise the spirit of international peace and 

obligations of the country to respect the sovereignty of another country. Even if someone attempt, 

abet, or waged a war against any Asiatic power then he is liable under this section. The essentials 

of this section are that the state must be Asiatic state with an international influence, it must be 

other then India, and the state should be in alliance with the Government of India. And the 

punishment is either life imprisonment, or imprisonment upto7 years or even fine. But the term 

‘power’ used in this section is not defined in IPC, so the dictionary meaning is considered that is 

“state with international influence”. 

 

Depredation in Friendly Countries: 

Section 126 talks about Committing depredation on territories of Power at peace with the 

Government of India.— Whoever commits depredation, or makes preparations to commit 

depredation, on the territories of any Power in alliance or at peace with the 1 [Government of 

India], shall be punished with imprisonment of either description for a term which may extend to 

seven years, and shall also be liable to fine and to forfeiture of any property used or intended to 

be used in committing such depredation, or acquired by such depredation11. The word depredation 

means plunder when a group of men in a foreign country which have good relations with the 

government of India, for the purpose of robbery or any such crime, basically it is act of attacking. 

Before applying this section it is to be looked that the accused have committed or prepared to 

commit depredation, and the act should be done in such a state which is in peace or in alliance 

with the government of India. And the punishment under this section is imprisonment up to 7 

years along with fine. And it can also be seen that section 126 has wider aspect then section 125, 

section 125 only talks about Asiatic power which is not even defined but section 126 talks about 

every country which has peaceful relations with India. 

 

Receiving Property Taken by War or Depredation: 

Section 127 states that receiving property taken by war or depredation mentioned in sections 125 

and 126. Whoever receives any property knowing the same to have been taken in the commission 

of any of the offences mentioned in sections 125 and 126, shall be punished with imprisonment 

of either description for a term which may extend to seven years, and shall also be liable to fine 

                                                      
10 Section 125, The India Penal Code, 1860 (Bare Act) 
11 Section 126 The Indian Penal Code, 1860 (Bare Act) 
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and to forfeiture of the property so received.12This section punishes a accused for receiving any 

property that is obtained in war or depredation. But it is important to prove that the person who is 

receiving the property is aware of the fact that the property is received in the commission of 

waging war against the Asiatic power, or countries which have peaceful relations with the 

government of India. The punishment for this offence is imprisonment of 7 years and fine, and the 

property is also forfeited. 

 

Assault on High Officials: 

Section 124 of the Indian Penal Code states that Assaulting President, Governor, etc., with intent 

to compel or restrain the exercise of any lawful power.—Whoever, with the intention of inducing 

or compelling the [President] of India, or [Governor] of any  [State], to exercise or refrain from 

exercising in any manner any of the lawful powers of such [President or 5 [Governor ]], assaults 

or wrongfully restrains, or attempts wrongfully to restrain, or overawes, by means of criminal 

force or the show of criminal force, or attempts so to overawe, such [President or  [Governor 6]], 

shall be punished with imprisonment of either description for a term which may extend to seven 

years, and shall also be liable to fine.13The motive of this section is to protect high officials so that 

they can work freely without any fear and can do their work. Such attack ought to be finished fully 

intent on actuating or convincing the high authorities to exercise or forgo practicing their legal 

forces. The essentials for applying this section is The President or Governor of any state must be 

assaulted, or restrained, or attempt to wrongful restraint or assault, The charged endeavours to 

impel or impact the President or the Governor with power or show of power with an aim to 

constrain them from practicing or abstaining from practicing their forces. This section is basically 

same as 121 A but just the punishment is different as the offence is against high officials. 

 

Escape of a State Prisoner 

The articulation 'State Prisoner' alludes to an individual whose detainment is important to 

safeguard the security of India from inner aggravations just as unfamiliar aggression. 

Section 128, 129, and 139 of The India Penal Code talks about it. 

Section 128 states that Public servant voluntarily allowing prisoner of state or war to escape.—

Whoever, being a public servant and having the custody of any State prisoner or prisoner of war, 

voluntarily allows such prisoner to escape from any place in which such prisoner is confined, shall 

                                                      
12 Section 127, the India Penal Code, 1860 (Bare Act) 
13 Section 124, The India Penal Code,1860 (Bare Act) 
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be punished with [imprisonment for life], or imprisonment of either description for a term which 

may extend to ten years, and shall also be liable to fine.14 Here the essentials are that the accused 

person should be a public servant, the person who is released should be prisoner of the state or 

charged for war, the released person should be in custody of the accused person, the accused 

person should have released that person knowingly and voluntarily. But if the person is in transit 

then this section will not be allowed. Punishment is either life imprisonment, or up to 10 years, or 

fine. 

 

Section 129 of the IPC states that Public servant negligently suffering such prisoner to escape.—

Whoever, being a public servant and having the custody of any State prisoner or prisoner of war, 

negligently suffers such prisoner to escape from any place of confinement in which such prisoner 

is confined, shall be punished with simple imprisonment for a term which may extend to three 

years, and shall also be liable to fine.15 ' this section means when a public servant carelessly 

causing the detainee of State or battle to get away'. The elements of this Section are: The charged 

ought to be a community worker, essentially at the hour of submitting the offense. Such a detainee 

ought to be in the authority of the charged individual. Such a detainee ought to be saved or gotten 

away. Such a break or salvage ought to be because of the carelessness of the charged. The offense 

under this Section is a bothered type of an offense under Section 223. In the two cases, the 

community worker is rebuffed on the off chance that he carelessly makes the detainee escape, in 

any case, under Section 223 detainee might be a conventional crook. Discipline under this Section 

is straightforward detainment of as long as three years alongside a fine. 

 

130. Aiding escape of, rescuing or harbouring such prisoner.—Whoever knowingly aids or assists 

any State prisoner or prisoner of war in escaping from lawful custody, or rescues or attempts to 

rescue any such prisoner, or harbours or conceals any such prisoner who has escaped from lawful 

custody, or offers or attempts to offer any resistance to the recapture of such prisoner, shall be 

punished with 2 [imprisonment for life], or with imprisonment of either description for a term 

which may extend to ten years, and shall also be liable to fine.16 Section 130 of the IPC manages 

the 'any individual, who helps or helps the break of, saving, or holding onto of a detainee of State 

or the conflict to get away'. This Section is broader when contrasted with Section 128 and 129. 

The elements of this Section are: The denounced purposely helps or endeavours to help, salvage, 

                                                      
14 Section 128, The India Penal Code, 1860 (Bare Act) 
15 Section 129, The India Penal Code, 1860 (Bare Act) 
16 Section 130, The India Penal Code, 1860 (Bare act) 
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hold onto or hide such detainee. Such a detainee ought to be in legitimate guardianship. The 

demonstration or oversight ought to be done purposefully or intentionally. Discipline under this 

Section is life detainment or detainment as long as ten years, and a fine. 

 

Sedition: 

Section 124 of the Indian Penal Code states that Sedition.—Whoever by words, either spoken or 

written, or by signs, or by visible representation, or otherwise, brings or attempts to bring into 

hatred or contempt, or excites or attempts to excite disaffection towards, 13*** the Government 

established by law in 14[India], 15*** shall be punished with 16[imprisonment for life], to which 

fine may be added, or with imprisonment which may extend to three years, to which fine may be 

added, or with fine. Explanation 1.—The expression “disaffection” includes disloyalty and all 

feelings of enmity. Explanation 2.—Comments expressing disapprobation of the measures of the 

Government with a view to obtain their alteration by lawful means, without exciting or attempting 

to excite hatred, contempt or disaffection, do not constitute an offence under this section. 

Explanation 3.—Comments expressing disapprobation of the administrative or other action of the 

Government without exciting or attempting to excite hatred, contempt or disaffection, do not 

constitute an offence under this section.]17. Sedition is overt conduct, such as speech and 

organization that tends toward rebellion against the established order. Sedition often includes 

subversion of a constitution and incitement of discontent toward, or insurrection against, 

established authority. Sedition may include any commotion, though not aimed at direct and open 

violence against the laws. Seditious words in writing are seditious libel.18 Under this section any 

person who by words, written or spoken, by signs, by visible representations, or otherwise, brings 

or attempt to bring hatred towards the Government of India, can be punished by even life 

imprisonment along with fine, or imprisonment of up to 3 years along with fine, or just fine. 

 

History: 

India's rebellion law has an intriguing past. IPC was brought into power in pilgrim India in 1860 

yet had no part disturbing rebellion. It was presented in 1870 because it was dropped from the first 

IPC draft accidentally. The UK, as it turns out, would cancel the law in Britain just in 2009 (with 

impact from mid 2010). 

 

                                                      
17 Section 124A, The Indian Penal Code, 1860 (Bare Act) 
18 “Sedition.” Wikipedia, Wikimedia Foundation, 23 Aug. 2021, https://en.wikipedia.org/wiki/Sedition. 
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Essential ingredients:  

Sedition can be made in different ways-by words, spoken or composed, by noticeable portrayal, 

or by signs. Subversive deeds incorporate music, distributions, exhibitions (films and manikins), 

figures, photos, kid's shows, works of art and some other strategy. Under sedition, it is unimportant 

whether the subversive articles are being utilized by the genuine writers or not. The proofreaders, 

distributer or printer is similarly responsible as the writer in such a case. In this way, whoever 

composed or utilized it to invigorate alienation is at legitimate fault for subversion. In the event 

that, the charged argues that he didn't approve the article, then, at that point, the weight of evidence 

lies with the blamed. Additionally, if the blamed is ignorant for the substance of the distributed 

article or paper then he isn't blameworthy under this Section as the expectation is missing. Sedition 

doesn't really comprise of composed or expressed words however can likewise be of different 

sorts, for example, signs and by visual portrayal. For example, it very well may be confirmed by 

a woodcut or etching of any sort. The term ‘brings or attempts to bring into hatred or contempt’ 

used in section means attempts to not interfere or interfere very less with freedom of speech of the 

person. The term Government established by law alludes to the current political framework which 

incorporates the decision authority and its agents. At the end of the day, it alludes to individuals 

who are approved by law to manage the Executive Government in any piece of India. It 

incorporates the State Government just as the Central Government. An offense to go under this 

segment should be coordinated toward the Government of India.The accompanying circumstances 

don't fall under the umbrella of subversion: Discourse asking strike against money managers or 

factory proprietors and not Government. Debilitating selecting. Seeking after individuals to not 

pay land income. Accordingly, subversion implies assaults on the set up Government or the 

Sovereign. An assault on the equity organization doesn't fall under the ambit of Section 124A. 

 

Constitutional Validity of section 124A 

This section is not considered unconstitutional even it is slightly violating right to freedom of 

speech and expression given in article 19 (1) (a) of the Indian Constitution. In the case Ram 

Nandan v. State of U.P.19 The Allahabad High Court held that the Section imposed a restriction 

on freedom of speech and was not considered to be in the interest of the general public.20 So this 

section was considered as conflicting with constitution but the judgement was overruled in the 

                                                      
19 AIR 1959 All 101, 1959 CriLJ 1 
20 -, Diva Rai, et al. “Offences against the State: All You Need to Know about It.” IPleaders, 29 Nov. 2019, 
https://blog.ipleaders.in/offences-against-the-state-all-you-need-to-know-about-it/. 
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case Kedar Nath Das v. State of Bihar21.in this case The Supreme Court of India maintained the 

sacred legitimacy of the arrangements of the Indian Penal Code that punished subversion. Kedar 

Nath Singh had been sentenced for subversion and affecting public wickedness due to a discourse 

wherein he censured the public authority and supported for the Forward Communist Party. The 

Court contemplated that the punishment of subversion is an unavoidably substantial limitation on 

the right to opportunity of articulation just when the words are expected to upset public harmony 

by viciousness, it was also stated that this section will only be applicable for the acts involving the 

intention of disturbing the law and order and creating violence.  

 

Conclusion 

Offenses against the State assume an essential part in controlling and keeping everything under 

control. Individuals of the State reserve a privilege to condemn the approaches of the Government; 

in any case, they ought not to abuse their freedom to make hurt individuals around them or the 

Government. Taking up arms against India and against power is a culpable offense. The law 

additionally secures the high authorities, like the President, the Governor of each State and so on 

in the event of attack against them. Above all, subversion is viewed as one of the most risky 

cognizable offenses against the State. Along these lines, it tends to be reasoned that the State needs 

to limit the opportunity of individuals of the country for the improvement of the State. And that’s 

why even attempt, abetment, or conspiracy is also punishable so that every individual have fear 

in their mind and if some thought of doing such act comes to the mind of an individual he can be 

punished even before the actual commencement of crime. 

                                                      
21 1962 AIR 955, 1962 SCR Supl. (2) 769 

http://www.ijlra.com/

